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Summary 

1. Background information 

• Firms in the financial services industry, such as investment dealers and mutual fund 

dealers (“registered firms”) and their representatives or financial advisors (“registered 

individuals”), referred to collectively as “registrants”, may witness situations where 

there is potential for financial exploitation of, or issues of diminished mental capacity 

in, older and vulnerable clients.  

 

• As envisaged by the Canadian Securities Authorities (“CSA”), it is important to inform 

registrants on the measures to be taken  to protect the assets of clients who may be 

victims of financial exploitation or with diminished mental capacity that may prevent 

them from making free and enlightened financial decisions.     

 

2. Protective measures considered by the CSA 

• In our opinion, the measures proposed by the CSA are appropriate. They include the 

appointment by clients of a trusted contact person (“TCP”) that the registrant can 

contact, and the possibility for the registrant to place a temporary hold on transactions 

on the client’s account in the situations set out in the Proposed Amendments to National 

Instrument 31-1013 (“Proposed Amendments”).  

 

• Under the Proposed Amendments, the TCP must be a natural person of full age living 

in the client’s jurisdiction of residence. If the “jurisdiction of residence” means the 

province in which the client lives, we believe it is too restrictive.  

 

• Recommendation: Allow greater flexibility in the choice of the TCP.  

 

• Recommendation: In the Proposed Amendments, provide for the appointment of a 

second TCP in the event of the death or incapacity of the first one, or in the event that 

the first TCP is the person exploiting the client.  

 

• Recommendation: In an appendix to the Companion Policy 31-103CP, include a model 

authorization to contact the TCP, similar to that presented in Protecting Vulnerable 

Clients – A Practical Guide for the Financial Services Industry (“Practical Guide”) 

prepared by the Autorité des marchés financiers (“AMF”). 

 

3. Issues relating to the implementation of protective measures 

• While we are in favour of the measures proposed by the CSA, we must nevertheless 

consider the problems that registrants may face when implementing them.  
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A. Identifying signs of financial exploitation or diminished mental capacity of the 

client 

 

• It may be difficult for advisors to know if a vulnerable client’s instructions are free and 

enlightened, or if he or she has been pressured, threatened or manipulated by someone 

else, a family member for example, who is taking advantage of their relative’s 

vulnerability to exploit them financially.  

 

• There may also be problems when a client has episodic cognitive impairment but has 

not been declared legally incapacitated. There are several “grey areas” here, and the 

impacts on the person’s ability to make a free and enlightened financial decision can be 

difficult to assess.  

 

• In relations with older clients, ageism is a major issue, and its manifestations are likely 

to violate the client’s right to dignity, freedom and privacy. 

 

B. Obligations with respect to the protection of personal information 

 

• One of the major issues involved in implementing protective measures concerns the 

obligation of registrants to maintain the confidentiality of their clients’ personal 

information.  

 

• Québec’s current legislation provides for some exceptions to the obligation of 

confidentiality, but they are limited and ineffective in dealing with financial exploitation 

of vulnerable clients. 

 

• Recommendation: Extend the scope of the legislative exemption from the obligation 

of confidentiality to provide a safety net for financial industry stakeholders in the 

process of identifying and preventing exploitation of vulnerable people.  

 

C. Legal immunity of registrants 

 

• Because of the obligation to maintain confidentiality, registrants may choose not to 

intervene in situations involving financial exploitation or diminished mental capacity of 

their clients because they fear legal or disciplinary action.  

 

• Recommendation: Adopt a legislative provision to protect registrants against legal and 

disciplinary proceedings for good-faith disclosure of personal information. 

 

4. Adoption of written policies and procedures  

 

• From an individual standpoint, financial advisors may be poorly equipped to deal with 

the problem situations covered by the Proposed Amendments, which raise significant 

economic, social, ethical and legal issues. 

 



 

5 
 

• From an organizational standpoint, it is vital for registered firms to implement policies 

and procedures that will encourage and assist financial advisors with their actions on 

behalf of clients.  

 

• In the Proposed Amendments, the CSA suggests that policies and procedures be 

adopted, but mainly in connection with the appointment of the TCP and the placing of 

temporary holds.  

 

• Recommendation: Extend the scope of the policies and procedures to cover all good 

practices aimed at ensuring the financial well-being of vulnerable clients, as suggested 

in the AMF’s Practical Guide and in the CSA Staff Notice entitled Suggested Practices 

for Engaging with Older or Vulnerable Clients.   

 

• Recommendation: In the policies, state that the decision to disclose or not disclose a 

problem or to place a temporary hold is a responsibility of the registered firm, not the 

financial advisor. 

 

5. Key concepts in the Proposed Amendments  

• Recommendation: Review the scope of the key term definitions “vulnerable client”, 

“financial exploitation” and “mental capacity” so that they are flexible enough to 

harmonize with the terminology used in Québec’s current legislation, and above all to 

ensure that they do not limit the effectiveness of the legislative protections.  

 

• Recommendation: Refer to “free and enlightened financial decisions” to clarify the 

nature of the decisions made by the client.  
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Introduction 

As members of the Antoine-Turmel Research Chair on the Legal Protection of Seniors at 

Université Laval, we are pleased to take part in the consultation process launched by the 

Canadian Securities Authorities (“CSA”) on the proposals to enhance protection of older 

and vulnerable clients. 1  In particular, the CSA has submitted Proposed  

Amendments to National Instrument 31-103 on Registration Requirements, Exemptions 

and Ongoing Registrant Obligations (the “Proposed Amendments”)and Changes to 

Companion Policy 31-103CP Registration Requirements, Exemptions and Ongoing 

Registrant Obligations (the “Companion Policy”) (referred to collectively as the “CSA 

proposals” or “regulatory proposals”). 2  

The Antoine-Turmel Chair’s mission is to promote and support research, training and 

dissemination of information on seniors’ rights.3 It is the only Canadian Chair whose 

central focus is to protect seniors from a legal standpoint. The Chair’s work is carried out 

in conjunction with experts from other fields to promote overall understanding of issues 

relating to seniors’ rights. One of the Chair’s specific aims is to contribute to ongoing, 

coherent thinking on the protection of seniors’ rights.  

First, we are in favour of the CSA proposals which are designed “to enhance investor 

protection by addressing issues of financial exploitation and diminished mental capacity of 

older and vulnerable clients”.4 Our aim in this brief is to fuel reflections on these issues 

and submit proposals designed to improve the regulatory texts contemplated. Accordingly, 

we begin by placing the problem in context (1), and go on to address the following 

questions, namely the protective measures considered by the CSA (2), the issues arising 

 
 The authors thank Brigitte Boutin, President of the Comité consultatif des consommateurs de produits et 

utilisateurs de services financiers, for her comments and suggestions. They also thank Simone Pilote, a 

student in the Bachelor’s level law program, for her valuable contribution to the research. The authors 

also thank Benjamin Waterhouse for the English translation of this brief. 
1   CSA Notice and Request for Comment – Proposed Amendments to National Instrument 31-103 

Registration Requirements and Ongoing Registrant Obligations and Changes to Companion Policy 31-

103CP Registration Requirements, Exemptions and Ongoing Registrant Obligation to Enhance 

Protection of Older and Vulnerable Clients, (2020), 43 OCSB 1067 (“Consultation Notice”, online: 

https://www.osc.gov.on.ca/documents/en/Securities-Category3/csa_20200305_31-103_protection-

older-vulnerable-clients.pdf.  .  
2  Supra, note 1.   
3  See the Website of the Antoine-Turmel Chair: http://www.chaire-droits-aines.ulaval.ca/.  
4  Consultation Notice, supra, note  1, p. 1968.   

https://www.osc.gov.on.ca/documents/en/Securities-Category3/csa_20200305_31-103_protection-older-vulnerable-clients.pdf
https://www.osc.gov.on.ca/documents/en/Securities-Category3/csa_20200305_31-103_protection-older-vulnerable-clients.pdf
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from the implementation of the proposed measures (3), the adoption of written policies and 

procedures (4) and the key concepts in the proposed changes (5).      

1. Background5 

Population ageing has become a key phenomenon and raises a number of major economic, 

social, ethical and legal concerns. The phenomenon is explained by longer life expectancy 

and low fertility levels, along with the entry of the baby boomer generation into the senior 

category. In Canada, people aged 65 and over accounted for just 10% of the population in 

1984, compared to 17.2% in 2018.6 In Québec, people aged 65 and over accounted for 

18.8% of the population in 2018.7 

While acknowledging the difficulty of establishing the age at which a person is considered 

to be a “senior”, it is nevertheless clear that vulnerability is likely to increase with age and 

that, as vulnerability increases, so does the risk of financial exploitation. Weakness, 

sickness, physical, psychological or mental impairment, social isolation, low levels of 

education or illiteracy, the level of credulity or naivety, the fact of living with a relative 

who is addicted to alcohol, drugs or gambling or who has mental health problems, and the 

level of dependency on others are all factors that increase the vulnerability of seniors and 

the risk of financial exploitation. In addition, seniors and  persons in vulnerable situations 

(“vulnerable people” or “vulnerable clients”)8 are likely to have accumulated significant 

assets during their lifetime (property, investments, valuable items, etc.), and may become 

targets of choice for people seeking to profit from their vulnerability to obtain monetary 

benefits, depleting their assets at the same time.  

 
5  This first part is based on the following studies among others: Raymonde CRETE and Christine MORIN, 

“La protection juridique des personnes aînées contre l’exploitation financière”, (2016) 46 (special issue) 

Revue générale de droit 5; Raymonde CRETE and Marie-Hélène DUFOUR, “L’exploitation financière des 

personnes aînées : une mise en contexte”, (2016) 46 (special issue) Revue générale de droit 13.  
6    STATISTICS CANADA, Population Projections for Canada (2018 to 2068), Provinces and Territories (2018 

to 2043), Sept. 2019, p. 14, online: https://www150.statcan.gc.ca/n1/pub/91-520-x/91-520-x2019001-

eng.pdf. online 
7    STATISTICS CANADA, Population Projections for Canada (2018 to 2068), Provinces and Territories (2018 

to 2043), Sept. 2019, p. 34, online: https://www150.statcan.gc.ca/n1/pub/91-520-x/91-520-x2019001-

eng.pdf. . 
8  For the reasons set out in Part 5 of this Brief, we have used the term “vulnerable people” or “vulnerable 

clients” in this text, for the sake of simplicity and because they are also used in the regulatory texts 

submitted by the CSA.  

https://www150.statcan.gc.ca/n1/pub/91-520-x/91-520-x2019001-eng.pdf
https://www150.statcan.gc.ca/n1/pub/91-520-x/91-520-x2019001-eng.pdf
https://www150.statcan.gc.ca/n1/pub/91-520-x/91-520-x2019001-eng.pdf
https://www150.statcan.gc.ca/n1/pub/91-520-x/91-520-x2019001-eng.pdf
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The financial exploitation of vulnerable people, also referred to as financial abuse, is a 

complex, multi-faceted problem that is of concern to many actors throughout the world, 

because it is one of the most common forms of abuse. A review of the literature on this 

subject also reveals that financial abusers of seniors are often people in positions of trust, 

such as relatives, friends, neighbours or informal caregivers. The term “financial abuse” 

covers all forms of illicit or unwarranted appropriation, control or assignment of tangible 

or intangible property that violate the rights or interests of the senior concerned.  

In concrete terms, a financial abuser may, for example, cash cheques or withdraw money 

from the bank, and then keep all or part of the money without the permission of the 

vulnerable person. Those who manage the person’s property, for example with a general 

power of attorney or a power of attorney over a bank account, can also divert the assets 

they manage for their own benefit. Even with protective measures or protective 

supervision, a vulnerable person is not fully protected and may still be exploited, for 

example by his or her legal representative, such as a mandatary, tutor or curator appointed 

under Québec civil law, or an advocate under a power of attorney in the common law 

environment, who may make inappropriate use of the powers entrusted to him or her, or 

abuse his or her position of strength to exploit the person or refuse care. Legal 

representatives are in a position that allows them to appropriate the property they have been 

asked to administer.  

Financial exploitation can also take the form of pressure or other forms of manipulation to 

convince a vulnerable person to loan or give money or other assets, sell the house or move 

out, make a will or sign a power of attorney or make changes to such documents, sign legal 

or financial documents, or purchase goods he or she does not want.  

The consequences of this type of exploitation are also varied and potentially devastating. 

Financial exploitation can lead to significant financial losses, even of life savings, and can 

cause prejudice that is harmful to the person’s physical and psychological health.   

In similar situations, firms in the financial services industry, including investment dealers 

and mutual fund dealers (“registered firms” or “firms”) and their representatives 

(“representatives”, “registered individuals” or “financial advisors”) providing financial 

advisory, portfolio management and securities trading services (referred to collectively as 
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“registrants”) can sometimes witness situations with the potential for exploitation and be 

called upon to play an important role in preventing or stopping them.  

As envisaged in the CSA proposals, it is vital that registrants be properly informed of the 

measures to be taken to protect the financial assets of clients who may be victims of 

financial exploitation or whose mental capacity has diminished to such an extent that they 

are unable to make free and enlightened financial decisions.  

2. The protective measures envisaged by the CSA 

The measures proposed by the CSA (appointment of a trusted contact person or “TCP” and 

placing of temporary holds on the client’s account) appear to us to be appropriate. It should 

be noted that, according to a 2019 survey conducted by the Investment Industry Regulatory 

Organization of Canada (the “IIROC”), 92 % of the surveyed investors agreed that “it is 

necessary for investment firms and advisors to have regulatory tools in place – such as a 

‘trusted contact’ and a ‘temporary hold’ - to allow them to protect investors they know or 

suspect are vulnerable”.9  

A. Appointment of a trusted contact person 

The CSA proposes to amend section 13.2 [Know your client] of National Instrument 31-

103 (“NI 31-103”) by adding a new subparagraph (e) in paragraph 2 that would require 

registrants to take reasonable steps to obtain, from the client, the name and contact 

information of a TCP and the written consent of the client to contact that person in 

circumstances set out in NI 31-103. It also proposes to provide guidance in the Companion 

Policy with respect to the use of the TCP. This requirement would not apply to a registrant 

in respect of a client who is not an individual.  

The Proposed Amendments provide that the TCP must be an individual of full age in the 

individual’s jurisdiction of residence. Are we to understand that the jurisdiction 

concerned is the province in which the client lives? If so, this limitation appears to us to be 

too restrictive and should be reviewed to provide more flexibility when choosing the TCP.  

 
9  IIROC/OCRCVM, Awareness and Attitudes Related to Provisions to Protect Vulnerable Investors and 

Investment Firms/Advisors, Presentation of Key Findings, May 2019, p. 7, online: 

https://www.iiroc.ca/investors/Documents/VulnerableInvestors20190531_EN.pdf.  
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In the Companion Policy, a model authorization to contact the TCP should be included, 

similar to that presented in the Protecting Vulnerable Clients – A Practical Guide for the 

Financial Services Industry (“Practical Guide”) prepared by the Autorité des marchés 

financiers (“AMF”).10 Registrants could use it as inspiration for their own TCP consent 

forms.  

The CSA also proposes to amend section 14.2 [Relationship disclosure information] of 

NI 31-103 by adding subparagraph 1.1 to paragraph 2, requiring a registered firm to 

disclose to a client the circumstances under which the firm might disclose information 

about the client or the client’s account to the TCP. 

Subject to the problems of applying this measure, which we will explain in more detail in 

Part 3, we are in favour of this requirement. If a TCP is appointed, firms can obtain essential 

information about the client, or alert the person chosen by the client in cases where the 

behaviour of the client or of a family member is a cause for concern. Obviously, the TCP 

will not have the powers of a legal representative acting under a mandate or power of 

attorney. He or she may be a friend or family member that the client trusts, someone who 

can help the registrant to protect the client’s interests or financial assets in cases where the 

client may be financially exploited or where there are concerns regarding the client’s 

declining mental capacity.11 It would also be appropriate to include a provision in the 

National Instrument regarding the appointment of a second TCP in the event that the first 

dies or becomes incapacitated, or in the event that the first TCP exploits the client.  

B. Temporary hold procedure 

The CSA proposes to amend section 13.19 [Conditions for temporary hold] of the NI 31-

103, in section 8. This section sets out the conditions and the steps to be taken by registrants 

for the placing of temporary holds. A registrant “must not place a temporary hold in relation 

to the financial exploitation of a vulnerable client unless the firm reasonably believes: (a) 

the client is a vulnerable client, and (b) financial exploitation of the client has occurred, is 

 
10  AUTORITÉ DES MARCHÉS FINANCIERS, Protecting Vulnerable Clients, A Practical Guide for the 

Financial Services Industry, Appendix 1, 2019 (“Practical Guide”), online: 

https://lautorite.qc.ca/fileadmin/lautorite/grand_public/publications/professionnels/tous-les-pros/guide-

bonnes-pratiques-personnes-vulnerables_an.pdf.  
11  The Companion Policy, supra, note 1, p. 2073.    



 

11 
 

occurring, has been attempted or will be attempted.” 12 Under the Proposed Amendments, 

a registrant also “must not place a temporary hold in relation to the lack of mental capacity 

of a client unless the firm reasonably believes, with respect to an instruction given by the 

client, the client does not have the mental capacity to make financial decisions”13  To guide 

registrants on the application of these provisions, the Companion Policy sets out the general 

principles and conditions for temporary holds. 

Again, subject to the problems of applying this measure, we are in favour of the proposals. 

It is vital and urgent for financial assets to be protected in cases where financial exploitation 

occurs or where the client’s mental capacity has diminished.  

 

3. Issues arising from the implementation of protective measures 

Although we are in favour of the above protective measures, it is important to consider the 

problems that registrants may encounter when attempting to apply them.14   

A. Identifying signs of financial exploitation or diminishing mental capacity of the client 

To apply the proposed measures, registrants will first have to recognize signs of financial 

exploitation or diminishing mental capacity. This is likely to be both delicate and difficult. 

For example, if a client asks an advisor to sell securities so that he or she can make a 

significant gift to an adult child, the advisor must be able to decipher if the decision is free 

and enlightened, or if, on the contrary, the client has been pressured, threatened or 

manipulated by the child in question. It is important to note that it is difficult for an advisor 

to prevent a client from making a questionable or unreasonable decision, or a decision that 

is against the client’s own personal interests, if the client is capable of giving his or her 

consent and is acting in an informed manner.     

 
12  See the Proposed Amendments, supra, note 1, p. 2031.  
13  The Proposed Amendments, s. 4 amending s. 13.19 (2) of NI 31-103,   

      supra, note 1, p. 2031.  
14  This part is based on the following studies among others: Raymonde CRETE and Marie-Hélène DUFOUR, 

“L’exploitation financière des personnes aînées: une mise en contexte”, (2016) 46 Revue générale de 

droit 13 (special issue); Raymonde CRETE and Marie-Hélène DUFOUR, “L’exploitation des personnes 

aînées: pour un élargissement des dérogations au secret professionnel”, (2016) 46 R.G.D. 397 (special 

issue); Marie BEAULIEU, Roxanne LEBOEUF and Raymonde CRETE, “La maltraitance matérielle ou 

financière des personnes aînées – un état des connaissances”, in Raymonde CRETE, Ivan TCHOTOURIAN 

and Marie BEAULIEU (Eds.), L’exploitation financière des personnes aînées: prévention, résolution et 

sanction, coll. CÉDÉ, Cowansville, Éditions Yvon Blais, 2014, p. 3. 

http://www.editionsyvonblais.com/detail-du-produit/lexploitation-financiere-des-personnes-ainees-prevention-resolution-et-sanction/
http://www.editionsyvonblais.com/detail-du-produit/lexploitation-financiere-des-personnes-ainees-prevention-resolution-et-sanction/
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Problems are also likely to arise if a client appears to be intellectually impaired. Where this 

is the case, the financial advisor must once again decide whether the client’s consent is free 

and enlightened, for example when instructed by the client to sell shares in order to benefit 

a member of the client’s family. There are numerous “grey areas” here, in particular when 

the impairments are episodic and may, depending on the circumstances, prevent the client 

from giving valid consent. In relations with elderly clients, it is also important to remember 

that ageism is a significant issue that is likely to impact the client’s right to dignity, freedom 

and privacy. Ageism refers to attitudes or behaviours that implicitly or explicitly demean 

someone due to their age, ultimately meaning that their rights are not recognized due to 

prejudices based on ageing. Ageism can even lead to discrimination based on age, which 

constitutes a violation of the right to equality. Obviously, a person who is capable of giving 

consent should be able to make his or her own decisions regardless of age. 

Problems may also arise if a legal representative, (a family member or other person 

appointed by the client) manages the client’s assets under the terms of a mandate or power 

of attorney. Depending on the extent of the powers entrusted to the legal representative, he 

or she is presumed to have express permission to carry out all the permitted transactions.15 

If the legal representative asks the advisor to sell a large volume of shares from the client’s 

account, how can the advisor decide whether or not the transaction is abusive? If this 

representative is not trustworthy, the mandate or power of attorney can effectively become 

a “licence to steal”.16 Where the client may potentially be exploited financially by a legal 

representative, the advisor may also wonder if this representative should be informed of 

his or her decision to contact the TCP or place a temporary hold on the client’s account.  

If the legal representative is a member of the client’s family, which is often the case, he or 

she may be tempted to deprive the client of some or all of his or her assets in order to 

benefit immediately from a future inheritance. An advisor may also witness conflicts 

between the client’s children, some of whom may contest the representative’s management 

even when he or she is acting reasonably and in good faith. In such circumstances, it can 

 
15  Donna J. RABINER, David BROWN and Janet O’KEEFE, “Financial exploitation of older persons: challenges 

and opportunities to identify, prevent, and address it in the United States”, (2006) 18:2 Journal of Aging 

and Social Policy 47, 58.  
16  Idem, p. 57.   
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be difficult for financial advisors to separate good intentions from bad. If the firm does not 

provide support, the advisor may well feel ill-equipped to deal with these situations on a 

case-by-case basis.   

From an organizational standpoint, these issues highlight the need for registered firms to 

adopt measures to assist financial advisors with the steps they must take to protect 

vulnerable clients. As explained later, in Part 4, the CSA proposals should provide for these 

support measures, among other things to ensure that advisors are trained, and to appoint 

someone inside the firm to answer advisors’ questions and evaluate the need for action.       

B. Obligations regarding the protection of personal information 
 

In addition to the above-mentioned problems in assessing the client’s situation, registrants 

are likely to face the dilemma of protecting a client and maintaining confidentiality. 

1) Reticence or refusal by the client  

A major issue in the prevention of financial exploitation as documented in the literature 

concerns the obligation to protect personal information. In Québec, the Act respecting the 

protection of personal information in the private sector states that no person who operates 

an enterprise may “communicate to a third person the personal information contained in a 

file he holds on another person, or use it for purposes not relevant to the object of the file, 

unless the person concerned consents thereto or such communication or use is provided for 

by this Act”.17 

It may be difficult for a financial advisor to comply with this requirement in cases where 

the client is being financially exploited or has diminished mental capacity. As provided for 

in the CSA Proposed Amendments, it is appropriate to require advisors to take reasonable 

steps to obtain, from their clients, the name and contact information of a trusted person, 

along with written consent to contact that person in the event that the previously identified 

problems occur. If these steps are taken when the account is opened, or later, when the 

account information is updated, the client’s consent can be presumed to be free and 

enlightened.  

 
17    Act respecting the protection of personal information in the private sector, CQLR, chapter P-39.1, s. 13.  



 

14 
 

However, after a certain number of years, the question will arise as to whether the financial 

advisor can still contact the TCP if one of these two problems occur. In either situation, the 

Companion Policy proposed by the CSA provides that “registrants should speak with the 

client about concerns they have with the client’s account or wellbeing before contacting 

others, including the TCP.”18 At this stage, the advisor should obtain the client’s consent 

before contacting an interested third party. The advisor must provide information on the 

details he or she wishes to disclose, and the reasons why the client’s consent is needed.  

On the other hand, during this conversation, the client may be reticent or may simply refuse 

to allow the advisor to talk to the TCP or someone else. When vulnerable people are being 

financially exploited, the literature shows that they often refuse to allow the situation to be 

denounced or reported, for a variety of reasons. For example, they may be dependent on 

the abuser (who may be a relative or caregiver) and be subject to manipulation exercised 

by the abuser. They may be afraid of threats or reprisals, and may worry about breaking 

the relationship with the abuser or family member. They may be torn between their material 

needs and their emotional needs, and may elect to “pay” rather than being abandoned. They 

may also feel embarrassed, guilty or humiliated. In addition, cognitive problems may make 

it more difficult to report situations involving exploitation.  

In these specific circumstances, where a person’s decision-making is affected by a variety 

of vulnerability factors, it may be difficult for the financial advisor to obtain permission to 

disclose certain information to the TCP. If the client will not give permission, the advisor 

will have to decide whether or not the refusal is free and enlightened, in which case the 

decision must be respected. If not, the advisor will have to decide whether or not to protect 

the client in any case, or at least try to help even against the client’s wishes. In other words, 

while the advisor must achieve a balance between protecting a vulnerable client and 

preserving the client’s autonomy, it is equally essential to consider the factors that may 

prevent the client from expressing that autonomy. Respecting a client’s autonomy must not 

become an excuse for indifference towards the condition of vulnerable elderly people. 

 
18    Companion Policy in the Consultation Notice, supra, note 1, p. 2074.  



 

15 
 

2) Exemptions from the obligation to maintain confidentiality 

If a person will not give permission to disclose personal information about him or her, the 

legislation in Québec and Canada provides for some exemptions from the obligation to 

maintain confidentiality in specific circumstances. In Québec, section 18.1 of the Act 

respecting the protection of personal information in the private sector (Act respecting the 

private sector) provides that “a person who carries on an enterprise may […] communicate 

personal information included in a file the person holds on another person, without the 

consent of the persons concerned, in order to prevent an act of violence, including a suicide, 

where there is reasonable cause to believe that there is a serious risk of death or serious 

bodily injury threatening a person or an identifiable group of persons and where the nature 

of the threat generates a sense of urgency.”19 The last paragraph of this section states that 

the term “serious bodily injury” means “any physical or psychological injury that is 

significantly detrimental to the physical integrity or the health or well-being of a person or 

an identifiable group of persons”.   

Because of its limited scope, this exemption, designed basically to prevent acts of violence 

likely to cause death or serious bodily injury, may well be difficult to apply to cases 

involving financial exploitation, which is not usually defined or included in the definition 

of “act of violence” and does not necessarily cause serious bodily or psychological injury. 

A financial advisor who gave information about a client to a TCP to prevent financial 

exploitation would not necessarily be exonerated of responsibility by a court or disciplinary 

self-regulatory body under this type of exemption. In addition, the exemption set out in the 

Act respecting the private sector would most probably be inapplicable in a situation where 

a vulnerable client exhibits diminished mental capacity. In other words, the exemption does 

not provide a safety net for financial advisors faced with the dilemma of whether or not to 

disclose personal information to protect vulnerable clients. 

Because of the very limited scope of the current exemption in the Act respecting the private 

sector, we believe a legislative intervention is necessary to prevent exploitation of 

vulnerable people, among other things by reforming and providing a clearer definition of 

the guidelines and circumstances in which financial services providers can be relieved of 

 
19  Act respecting the protection of personal information in the private sector, CQLR, chapter P-39.1, s. 18.1.  
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the requirement to maintain confidentiality in these cases. We recommend legislation that 

will support and secure these service providers in their attempts to recognize and prevent 

exploitation of vulnerable people.  

Accordingly, Québec’s legislator could consider amending the Act respecting the private 

sector to allow private sector firms to derogate from their obligation to maintain 

confidentiality in the following circumstances:  

A person who carries on an enterprise may communicate personal 

information contained in a file he or she holds on another person, 

without the consent of the person concerned, where there are reasonable 

grounds to believe that a real or anticipated situation involving 

exploitation of a vulnerable person is causing or will cause serious 

physical, psychological or material prejudice to the vulnerable person, 

or where he or she deems such communication necessary to prevent 

such a situation from arising.20  

 

For comparative purposes, the current federal Personal Information Protection and 

Electronic Documents Act (PIPEDA) includes a specific provision to protect victims of 

financial exploitation. 21  The new section 7(3)(d.3) authorizes organizations including 

Canadian banks to disclose personal information, without the permission of the person 

concerned, to a government institution, closest relative or authorized representative if it has 

reasonable grounds to believe that the person concerned is or could be a “victim of financial 

abuse”.  

Disclosure is permitted provided it is made for purposes related to the prevention of abuse 

or for an investigation of abuse, and if it is reasonable to expect that disclosure made with 

the person’s permission would compromise the ability to prevent or investigate the abuse. 

This measure is an exception to the principle of the Act set out in section 4.3 of Schedule 

1, which provides that : “The knowledge and consent of the individual are required for the 

collection, use, or disclosure of personal information, except where inappropriate.” 

However, a study of vulnerable investors carried out by the Canadian Foundation for 

 
20  This proposal is inspired by a similar proposal made by Crête and Dufour in connection with derogation 

from the requirement to maintain professional secrecy. See Raymonde CRÊTE and Marie-Hélène 

DUFOUR, “L’exploitation des personnes aînées : pour un élargissement des dérogations au secret 

professionnel”, (2016) 46 R.G.D. 397, 454, 455.  
21  Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5.  
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Advancement of Investors’ Rights (FAIR Canada) and the Canadian Centre for Elder Law 

concludes that the scope of this provision is ambiguous and it is rarely used by financial 

institutions.22 

At the provincial level, Saskatchewan’s legislation contains a measure applicable 

specifically to financial institutions to help prevent financial abuse of vulnerable adults.23 

Under the Public Guardian and Trustee Act, if a financial institution suspects the existence 

of financial abuse,24 it may block the client’s account for no more than five days, except to 

permit payments it deems appropriate.25  It must also notify the Public Guardian and 

Trustee, which is the equivalent of Québec’s Public Curator.26 Lastly, financial institutions 

acting pursuant to this section of the Act are presumed to be acting in compliance with all 

other Acts.27 However, other than the notice given to the Public Guardian and Trustee, 

Saskatchewan’s Act does not expressly allow personal information to be disclosed to other 

people, including family members, without the consent of the person concerned.  

C. Registrant immunity against legal action  

Because of their duty to maintain confidentiality, registrants may decide not to intervene 

in situations involving financial exploitation or diminished mental capacity of clients, for 

fear of legal or disciplinary action. As shown by an empirical study carried out by 

researchers in Québec among specific professionals (legal counsel, accountants, social 

workers, physicians and financial advisors), many dare not report situations involving 

financial exploitation due to the limited scope of the exemption to the duty of 

confidentiality and the uncertainty surrounding its application.28 When they witness real or 

anticipated situations of financial exploitation, these professionals are faced with a 

dilemma if the victim is hesitant or refuses to give permission for the disclosure of 

 
22  FAIR CANADA and CANADIAN CENTRE FOR ELDER LAW, Joint Report on Vulnerable Investors: Elder 

Abuse, Financial Exploitation, Undue Influence and Diminished Mental Capacity, Ontario, November 

2017, p. 31-32, Online: http://faircanada.ca/wp-content/uploads/2017/11/171115-Vulnerable-Investor-

Paper-FINAL.pdf.   
23  Public Guardian and Trustee Act, S.S. 1983, c. P-36.3. 
24  Idem., s. 40.5.  
25  Idem., s. 40.5(2) (4). 
26  Idem., s. 40.5(3). 
27  Idem., s. 40.5(5).   
28  Catherine ROSSI, Jennifer GRENIER, Raymonde CRÊTE and Alexandre STYLIOS, “L’exploitation 

financière des personnes aînées au Québec : le point de vue des professionnels” (2016) 46 Revue générale 

de droit 99, 110-111 (special issue). 

http://faircanada.ca/wp-content/uploads/2017/11/171115-Vulnerable-Investor-Paper-FINAL.pdf
http://faircanada.ca/wp-content/uploads/2017/11/171115-Vulnerable-Investor-Paper-FINAL.pdf
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confidential information in order to prevent or eliminate the abuse. The decision of whether 

or not to act in order to protect the potential victim is often based on a delicate “cost-

benefit” balance, with due consideration for the consequences of reporting the situation. 

In addition to the above proposal to broaden the scope of the exemption to the duty of 

confidentiality, we believe it would be appropriate to adopt a legislative provision 

protecting registrants from legal and disciplinary action if they disclose personal 

information. The new protection would apply if the people concerned act in good faith in 

order to protect a client in the specific situations mentioned. Registrants would benefit from 

this immunity if they disclosed personal information to the TCP or if they placed a 

temporary hold on the client’s account.29 According to an IIROC survey, 86 % of investors 

are in favour of an exemption “for protecting investment firms and investment advisors 

from legal consequences of taking action to protect vulnerable clients from making poor 

decisions or preventing them from being exploited by others.”30 

In Québec, the Act to prevent maltreatment of seniors and other persons of full age in 

vulnerable situations31 provides immunity for people who, in good faith, report a situation 

to the local complaints commissioner or cooperate in the examination of a report. 32 

However, the scope of the Act is limited, in that it establishes preventive measures only for 

people receiving health and social services in an establishment or in their homes.33 The 

mechanism provided by this Act therefore does not apply to the protection of people in 

vulnerable situations who live at home and do not receive health or social services. Yet, it 

is important to remember that most seniors (86.3%) live in their own homes, and many do 

not receive the services covered by the Act.34 In addition, the most recent pan-Canadian 

studies show that between 4% and 7% of seniors living in their own homes are subject to 

at least one type of abuse inflicted by a relative.35 Based on this Act alone, a financial 

 
29  On this point, see also: FAIR CANADA and CANADIAN CENTRE FOR ELDER LAW, supra, note 22. 
30  IIROC/OCRCVM, Awareness and Attitudes Related to Provisions to Protect Vulnerable Investors and 

Investment Firms/Advisors, supra, note 9, p. 6.  
31   CQLR, c. L-6.3. 
32   Idem., s. 12.  
33   Idem., s. 3.  
34  MINISTERE DE LA FAMILLE, Plan d’action gouvernemental pour contrer la maltraitance envers les 

personnes aînées 2017-2022, Document de consultation, Appel de mémoires, Québec, Gouvernement du 

Québec, 2016, p. 18.      
35  Idem., p. 23.  
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advisor who discloses personal information, including to the TCP, would not be immune 

from legal action.  

In comparison, in the United States, federal and State legislation contains a number of 

measures designed to detect and prevent financial exploitation of vulnerable people, 

including provisions that grant immunity from legal action to financial institutions and their 

employees who report these types of situations. At the federal level, the Economic Growth, 

Regulatory Relief, and Consumer Protection Act, which came into force in 2018, grants 

immunity from civil and administrative legal action to the personnel of banking 

institutions, companies providing investment advice and securities broker-dealerships, 

insurance companies and transfer agents, where an employee, in good faith and with 

reasonable care, reports a situation in which a person aged 65 or over is a victim of 

suspected financial exploitation.36 Immunity is also granted to the financial institution 

itself, where the report is made by one of its employees.37   

At the State level, in 2016, the North American Securities Administrators Association 

(NASAA) prepared a model law entitled An Act to Protect Vulnerable Adults from 

Financial Exploitation (the NASAA Model Act) to help prevent financial exploitation of 

vulnerable people. The Model Act also provides immunity from civil and administrative 

liability for qualified individuals, broker-dealers and investment advisers who, in good 

faith and exercising reasonable care, reported exploitation or placed a hold on 

transactions.38 So far the model legislation has been adopted by 28 American states.39   

This overview of American legislation provides some avenues worth exploring in the CSA 

consultation process. As we suggest, a more extensive exemption from the duty to maintain 

confidentiality, and legal immunity from liability, would provide a safety net and 

encourage registrants to take protective action by eliminating the fear of being exposed to 

legal action for disclosure of personal information about a vulnerable client.  

 

 
36  Economic Growth, Regulatory Relief, and Consumer Protection Act, Public Law, 115-174, s. 303.  
37  Ibid.  
38   NASAA Model Legislation or Regulation to Protect Vulnerable Adults from Financial Exploitation, 22 

Jan. 2016, online: http://serveourseniors.org/wp-content/uploads/2015/11/NASAA-Model-Seniors-Act-

adopted-Jan-22-2016.pdf. 
39   NASAA, State Enactment, online: https://www.nasaa.org/industry-resources/senior-issues/model-act-

to-protect-vulnerable-adults-from-financial-exploitation/. 
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4. Adoption of written policies and procedures 

As mentioned in Part 3, registrants face a number of significant challenges in identifying 

signs of financial exploitation or diminished mental capacity and taking steps to protect 

vulnerable clients.  

From an individual standpoint, financial advisors may be poorly equipped to deal with 

these sensitive situations, which raise a number of economic, social, ethical and legal 

issues. They may feel unprepared if required to intervene on a case-by-case basis, without 

organizational support from the firm for which they work. As shown by the empirical study 

cited earlier, steps to counter financial exploitation of a vulnerable elderly person can be a 

thankless, difficult and complex task, and investment professionals may be tempted to do 

nothing, or to do as little as possible, in order to protect themselves.40  

From an organizational standpoint, it is therefore vital for registered firms to implement 

policies and procedures to encourage and support representatives who must deal with these 

situations. We observe that, in the CSA proposals, only the Companion Policy, and not the 

Proposed Amendments to the NI 31-103, recommends the introduction of policies and 

procedures mainly addressing the appointment of a TCP and the recording of discussions 

with that person, as well as actions leading to the placing of temporary holds.41  

The policies could provide that, in cases involving financial exploitation or diminished 

mental capacities, it is up to the registered firm to decide whether or not to report the 

situation or place a temporary hold on the client’s account. In our opinion, assigning this 

responsibility to the firm would ensure consistency in the application of protective 

measures, and would reduce the burden and stress for individual advisors faced with these 

situations.  

While acknowledging the relevance of the CSA’s recommendation to adopt written 

policies and procedures concerning these two protective measures, we nevertheless believe 

it is important to broaden their scope to cover all good practices designed to ensure the 

financial well-being of clients in vulnerable situations. From this standpoint, the Practical 

 
40  C. ROSSI et al., “L’exploitation financière des personnes aînées au Québec: le point de vue des 

professionnels”, supra, note 28, p. 131 and following.  
41  Consultation Notice, supra, note 1, p. 2074-2076.  
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Guide prepared by the AMF42 and the CSA’s Staff Notice entitled Suggested Practices for 

Engaging with Older or Vulnerable Clients43 offer numerous elements that would serve as 

inspiration for improvements to the proposed Companion Policy.  

The practices suggested in these documents address the appointment of a resource within 

the firm, among other things to train staff on problems relating to vulnerable clients and 

provide support when applying protective measures. These documents also provide non-

exhaustive lists of signs that could be used by registrants to identify potential cases of 

financial exploitation and diminishing mental capacity. In addition, they address the subject 

of account surveillance for vulnerable clients, powers of attorney and reporting of 

problems. 

5. Key concepts in regulatory texts 

In the regulatory texts submitted by the CSA, the terminology should ideally match the 

terms used in Québec’s current legislation to protect elderly and vulnerable people against 

abuse or exploitation. We are also aware that the CSA is making significant efforts to 

ensure harmonization with securities regulation applicable in all of Canada’s provinces and 

territories.  

While we recognize these efforts at cross-country harmonization, we have made some 

suggestions in the following paragraphs to improve the proposed definitions so that they 

do not limit the effectiveness of the protections provided by law.  

We draw your attention to some of the key concepts defined in the Proposed Amendments 

to NI 31-103, namely: “vulnerable client”, “financial exploitation”, “mental capacity” and 

“financial decisions”. 

- Vulnerable client 

The Proposed Amendments define a “vulnerable client” as “a client of a registered firm or 

a registered individual, who may have an illness, impairment, disability or aging process 

limitation that places the client at risk of financial exploitation.”44 

 
42  Supra, note 10. 
43  CSA/ACVM, Staff Notice 31-354 – Suggested Practices for Engaging with Older or Vulnerable Clients, 

June 21, 2019, online: https://www.osc.gov.on.ca/documents/en/Securities-

Category3/csa_20190621_31-354_suggested-practices-for-engaging-with-older-or-vulnerable-

clients.pdf.  
44  Proposed Amendments, s. 1 amending s. 1.1 of  NI 31-103, supra, note 1, p. 1974. . 
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We agree with the proposed definition in that it is not limited to older people. It is true that 

clients of all ages may be affected by vulnerabilities, and that vulnerabilities can take 

different forms and be temporary, sporadic or permanent. However, it is important to 

remember that not all older clients are vulnerable or unable to protect their own interests. 

We believe the term “vulnerable” should apply to the client’s situation and not to the client 

himself or herself. Many people refuse to think of themselves as “vulnerable” because they 

can overcome their difficulties with help or assistance. In many cases, a person is not 

intrinsically vulnerable, but finds himself or herself in a situation of vulnerability due to a 

particular context.   

On the same point, the Act to combat maltreatment of seniors and other persons of full age 

in vulnerable situations uses the expression “person in a vulnerable situation”. It defines 

this expression as follows:  

[A] person of full age whose ability to request or obtain assistance is 

temporarily or permanently limited because of factors such as a restraint, 

limitation, illness, disease, injury, impairment or handicap, which may be 

physical, cognitive or psychological in nature.45 

Similarly, the AMF’s Practical Guide also uses the expression “clients in a vulnerable 

situation”.46  

- Financial exploitation 

We also draw your attention to the expression “financial exploitation”, defined in the 

Proposed Amendments as “in respect of an individual, the use, control or deprivation of the 

individual’s financial assets through undue influence or wrongful or unlawful conduct.”47 

In our opinion, the term “in particular” should be added to this definition, to show that the 

examples given are not exhaustive. Our proposal would give the following wording: “in 

respect of an individual, in particular, the use, control or deprivation of the individual’s 

financial assets through undue influence or wrongful or unlawful conduct”. 

 
45  Act to combat maltreatment of seniors and other persons of full age in vulnerable situations, CQLR, c. 

L-6.3, s. 2. 
46  Supra, note 10.  
47  Proposed Amendments in the Consultation Notice  ̧s. 1 amending s. 1.1 of NI 31-103, supra, note 1, p. 

1974.   
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The definition provided in the Proposed Amendments should be flexible enough to 

harmonize with the concept of exploitation set out in section 48 of the Charter of Human 

Rights and Freedoms48 intended to protect seniors and handicapped people, and with the 

definition of “maltreatment” in the Act to combat maltreatment of seniors and other 

persons of full age in vulnerable situations.49 

- Mental capacity   

The expression “mental capacity” is defined in the Proposed Amendments as “the ability 

to understand information or appreciate the foreseeable consequences of a decision or lack 

of decision”.50 Taking into account each client’s individual characteristics and personal 

situation, it is important to make sure the definition is not limitative, so as not to deprive 

certain categories of people from protection. The definition could be changed to read as 

follows: “the ability, among other things, to understand information, appreciate the 

foreseeable consequences of a decision or lack of decision, or to express his or her 

wishes.”51  

- Financial decisions 

The regulatory texts refer to a situation that raises “concerns about the client’s mental 

capacity as it relates to the client’s financial decision making or lack of decision making”.52 

It should be noted that diminished mental capacity does not necessarily prevent a person 

 
48  Since 1976, the Charter of Human Rights and Freedoms has protected all seniors and handicapped people 

against all forms of exploitation, including financial exploitation. Marie-Hélène DUFOUR, “Réflexions 

autour du premier alinéa de l’article 48 de la Charte québécoise et propositions pour une protection 

optimale des personnes âgées contre toute forme d’exploitation”, in Christine MORIN (ED.), Droit des 

aînés, Montréal, Éditions Yvon Blais, 2020, p. 23; Marie-Hélène DUFOUR, “Définitions et manifestations 

du phénomène d’exploitation financière des personnes âgées”, (2014) 44-2 Revue générale de droit 235, 

241; Christine MORIN and Robert SIMARD, “Dialogue sur le rôle social du notaire dans la protection des 

aînés en situation de vulnérabilité”, (2018) 1 C.P. du N. 1; Succession de Kalimbet v. Obodzinski, 2020 

QCCS 1222, par. 397, 407, 409 and 433. 
49  Act to combat maltreatment of seniors and other persons of full age in vulnerable situations, supra, 

note 45, s. 2, Maltreatment: “a single or repeated act, or a lack of appropriate action, that occurs in a 

relationship where there is an expectation of trust, and that intentionally or unintentionally causes harm 

or distress to a person.” 
50  Jean-Louis BAUDOUIN and Yves RENAUD, Code civil du Québec annoté, 22e éd., Montréal, Wilson & 

Lafleur, 2019, art. 258.  
51  Idem.  
52  Proposed Amendments in the Consultation Notice, s. 4 amending s. 13.2(2) of the NI 31-303, supra, 

note 1, p. 1974, 2023. See also the Companion Policy in the Consultation Notice, which uses a similar 

wording (p. 2074): “if the client exhibits signs of diminished mental capacity which they believe may 

affect the client’s ability to make financial decisions” (our emphasis).  

http://portail.cnq.org/fr-CA/Evenements/Details/~/media/Files/Evenements/93e_avril_2018.ashx
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from making financial decisions. It may, however, prevent him or her from making “free 

and enlightened” decisions. In our opinion it is important to refer to this in order to clarify 

the nature of the decisions made.  

According to the general principles of law set out in the Civil Code of Québec, for consent 

to be valid, it must be given by a person who, at the time of manifesting consent, is capable 

of binding himself or herself to do or not to do something. Consent must also be free, i.e. 

it must be given freely and not as a result of a threat, fear or constraint, and it must be 

enlightened, i.e. given with full knowledge of the facts and a free exchange of 

information.53  

 

Conclusion 

We are in favour of the regulatory texts submitted by the CSA. As the CSA points out, it 

is important to support registrants, to ensure that they are better equipped to deal with the 

issues raised by potential or actual situations of financial exploitation and diminished 

mental capacity, while respecting the client’s autonomy. We believe the proposals 

constitute a promising step towards the financial well-being of clients in vulnerable 

situations. We hope the comments and recommendations made in this brief will be useful 

in reviewing and improving the proposed texts. We remain available for further discussion 

at your convenience. 

  

 
53  Jean-Louis BAUDOUIN and Yves RENAUD, supra, note 50, s. 258.  
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